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In The Court of Smt. Priyanka Saikia, JMFC, Sonitpur, 

Tezpur 

 
Case No: Misc(J)case No. 181/2022  

(I/c Title Suit No. 135/2022) 

 
Sri Paritosh Dutta and others 

-versus- 

Smt. Manjurani Dutta and others 

 

12.01.2023   

Both sides are represented. 

Today the day is fixed for order. 

I have already heard the learned counsel for the 

petitioners.  

This instant Misc (J) case has registered on petition 

no.2753/2022 dated 25.07.2022 filed by the petitioners 

under Order XXXIX Rule 1 and 2 read with Section 151 of the 

CPC. 

The main contention of the petitioners is that Dengar 

Dutta had purchased a land measuring 11 Bighas 1 katha 4 

lessas under different dags in village Moinajuli under 

Dhekiajuli Mouza in the district of Sonitpur vide registered 

deed of sale No. 529/1948 on 05-03-1948. The aforesaid 

land measuring 11 Bighas 1 katha 4 lessas under different 

dags were purchased originally in the name of Abinash Ch. 

Dutta and Digendra Ch. Dutta along with other three 

purchasers Rajendra Ch. Dutta, Nripendra Ch. Dutta and 

Sunil Ch. Dutta. The total purchased land was jointly 

possessed by the five (5) sons of said Dengar Dutta and after 
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his demise they had amicably partitioned the land by way of 

adjustment through registered deed bearing No. 1266 of 

1972 by admitting and acknowledging the fact of aforesaid 

purchased and of land in the year 1948 to avoid any ill 

feeling and misunderstanding amongst the members of the 

family in future. That present plaintiffs and defendants are all 

grandsons and granddaughters from different sons of said 

Dengar Dutta. When Abinash Dutta, son of late Dengar Dutta 

died, his legal heirs i.e. the present defendants along with 

Rekha Dutta (who already died) had filed an application 

before the Deputy Commissioner, Sonitpur for perfect 

partition of the land and claimed 1 Bigha 1 katha 1 lessa of 

land out of 6 Bigha 5 lessas from the Dag No. 123 (new) 95 

(old) of P. P. No. 4 (new) 105 (old), though after division 

amongst other pattadars approximately 2 Bighas 2 Kathas 2 

lessas fell into the share of the 5 sons of Dengar Dutta and 

after amicable partition amongst them only 2 kathas 82/5 

lessas fell into the share of each of the sons of Dengar Dutta 

including the predecessor-in-interest of the defendants 

Abinash Dutta. Accordingly Perfect Partition Case No. 

12/2002 was registered and notices were sent to all the co-

sharers. Thereafter the Additional Deputy Commissioner, 

Sonitpur passed an order of perfect partition on 05-02-2003 

and allowed the prayer of the legal heirs of Abinash Dutta i.e. 

present defendants for a plot of land measuring 1 Bigha 1 

katha 1 lessa. That being aggrieved and dissatisfied with the 

aforesaid order dated 05-02-2003 passed in Perfect Partition 

Case No. 12/2002 Sri Nityananda Dutta, son of late Rajendra 

Dutta and one of the grandson of Dengar Dutta preferred an 
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appeal before the Assam Board of Revenue, Guwahati which 

was register vide case No. 85 RA (SR) / 2003. 

That the Assam Board of Revenue heard the appeal on 

11-01-2005 and after elapsed of more than 10 months 

dismissed the appeal vide judgment dated 25-11-2005. After 

the dismissal of aforesaid revenue appeal said Sri Nitya 

Nanda Dutta, son of late Rajendra Dutta and one of the 

grandson of Dengar Dutta preferred a writ petition 

challenging the judgment and order dated 25-11-2005, 

before the Hon’ble Gauhati High Court, which was registered 

as Case No. WP (C) 2117/2006.  That  the  Hon’ble  Gauhati 

High court after hearing  all  the parties allowed the writ 

petition by setting aside the impugned decision of the Assam 

Board of Revenue with the direction to give its decision 

afresh in accordance with law and on perusal of the matters 

on record vide its order 05-11-2013. 

That after the order dated 05-11-2013 passed by the 

Hon’ble Gauhati High Court in WP (C) 2117/2006, the Assam 

Board of Revenue, Guwahati heard the  revenue appeal No. 

85 RA (SR) / 2003 afresh as per direction of the Hon’ble 

Gauhati High court and passed its judgment on 18-11-2014 

and accordingly remanded the matter to the Deputy 

Commissioner, Sonitpur for fresh disposal of the  partition 

prayer of  the respondents i.e. the present  defendants  by 

setting aside the impugned order dated 05-02-2003 in 

Partition Case No. 12/2002 with further direction to pass 

appropriate partition order in favour of the respondents after 

thorough scrutiny of the revenue record and confirming that 

name of all the five sons of late Dengar Dutta were mutated 
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in respect of the disputed land, as mentioned in the sale 

deed No. 529/1948.  

That in view of the order dated 18-11-2014 passed in 

85 RA (SR) / 2003    though the Deputy Commissioner, 

Sonitpur was supposed to take fresh hearing in Partition Case 

No. 12/2002 and to pass appropriate partition order after 

thorough scrutiny of the revenue record and confirming that 

name of all the five sons of late Dengar Dutta were mutated 

in respect of the disputed land but no such hearing has been 

taken by the Deputy Commissioner, Sonitpur as on date and 

the said fact can easily be verified from the reply of RTI 

dated 21-02-2020 in connection with the RTI application filed 

by the plaintiff No. 4 Sri Pradip Dutta, son of late Nityananda 

Dutta. 

That the defendants since the date of setting aside the 

partition order dated 05-02-2003 in Partition Case No. 

12/2002 has been trying to alienate the disputed land 

measuring 1 Bigha 1 Katha 1 lessa though they have no right 

or authority whatsoever to alienate any portion of the said 

disputed land till final disposal of Partition Case No. 12/2002. 

That on 21-07-2022 the petitioners came to know that 

the opp. parties with some other persons have started 

discussing about registration of the suit land. Immediately 

the petitioners enquired about the matter then the opp. 

parties in reply informed the petitioners that they have 

decided to sell the schedule land and accordingly have 

started discussion with some intending persons to sell the 

same. Then the petitioners told and requested them not to 

sell the schedule land or any portion of the same as the suit 
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lands are the undivided joint family property of all the legal 

heirs of Dengar Dutta and pending disposal of partition Case 

No. 12/2002; as the defendants not being the absolute 

owners of the suit land have no independent right or 

authority whatsoever to alienate the suit land. At this the 

defendants became very angry and rebuked the plaintiffs in 

very filthy language. 

Petitioners while going through the official records it 

came to their knowledge for the first time that the opp. 

Parties have already mutated their names on the basis of 

partition case No. 12/2002 and accordingly separated a plot 

of land measuring 1 Bigha 1 katha 1 lessa to a new Dag No. 

398 of new P. Patta No. 200 from original Dag No. 123 of P. 

P. No. 4 in spite of setting aside the preliminary order of 

partition by the Assam Board of Revenue.  

That the defendants have become very desperate and 

now trying to sell out the remaining landed property of the 

suit dag with a motive to deprive the plaintiffs and other co-

owners. Besides it will also make the matter very complicated 

at the time of partition by mates and bounds.  

That due to the aforesaid illegal acts of the defendants, 

the plaintiffs have been compelled to institute this suit 

against the defendants. The plaintiffs have also filed an 

application under Order 39 rule 1 and 2 and section 151 of 

Civil Procedure Code for grant of temporary injunction 

against the defendant. 

The opposite parties have appeared and filed written 

objection and deposed that 5 nos. of purchasers purchased a 

land measuring 6 bigha 5 lessa and it is not amicably 
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partition among them, only 2 katha 8⅖ lessa fell into the 

share of each of the son of Dengar Dutta. Actually between 

the purchaser they have Regd. Partitioned Deed which was 

executed on 1972 vide Regd. Partitioned Deed being No. 

1266 dated 9/3/1972. The Opposite Parties filed a perfect 

partitioned case before Deputy Commissioner which is Regd. 

being Perfect Partition Case No. 12/2002 and this partition 

was filed on the basis of Regd. Partition Deed being No. 1266 

of 1972 the Opposite Parties demanded 1/5th share of land 

measuring 1 Bigha 1 Katha 1 Lessa out of 6 Bigha 5 Lessa 

but the petitioner surpassed the regd. partition deed between 

the father of petitioner and the father of the Opposite Party 

and other subsequent purchasers. It is crystal clear that the 

Opposite Parties are entitled 1/5th share of out of total land 

measuring 6 bigha 5 lessa. That the Deputy Commissioner 

Sonitpur, Tezpur rightly pass order for partition in the P.P 

Case No. 12/2002 vide order dated 05/02/2003. The 

Opposite Parties also admitted that after passing the partition 

order by the Deputy Commissioner Sonitpur, Tezpur the 

father of the petitioner no. 4 Nityananda Dutta filed an 

appeal before Assam Board of Revenue Guwahati which was 

Regd. vide Case No. 85 RA (SR)/2003. 

 Further it is stated that after death of Dengar Dutta, 

they mutated in respect of the disputed land infact Dengar 

Dutta never purchased any land under the Dhekiajuli Circle 

as such there is no question arise for mutation and for which 

after the death of Dengar Dutta his all the legal heirs are not 

entitled to any land which is claimed by the petitioner. 
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 The answering Opposite Parties declared that the 

disputed land already partitioned between the 5 nos. of 

purchasers through Registered partitioned deed which is 

mentioned above and said partitioned was completed after 

Regd. partitioned deed was executed on 9/3/1972 vide Regd 

partitioned deed being no. 1266 of 1972 and all the 5 Nos. of 

purchasers are possessing the 6 Bigha 5 Lessa of land and no 

dispute between them and after the death of original 

purchasers, the dispute has arise between the legal heirs of 

all the original purchasers. The Opposite Parties submit that 

after partition of suit land all the Opposite Parties sold the 

land measuring 1 katha under Dag No. 398 covered by P.P. 

No. 200 of Vill- Moinajuli, Dhekiajuli, Sonitpur, Assam vide 

Regd. Sale Deed being No. 1506 of 2019 dated 25/10/2019 

to Sri Sanjay Das again all the Opposite Parties sold the land 

measuring 1 katha under Dag No. 398 covered by P.P. No. 

200 of Vill- Moinajuli, Dhekiajuli, Sonitpur, Assam vide Regd. 

Sale Deed being No. 1507 of 2019 dated 25/10/2019 to Smt. 

Sipra Karmakar. Both the deed were Regd. under Dhekiajuli 

Sub Registrar, Dhekiajuli, and prior execution of both the 

Sale Deed the Opposite Parties obtained Sale Permission 

from Deputy Commissioner, Sonitpur, Assam. 

 The petitioner after knowledge, they could not filed any 

civil suit neither against the Opposite Parties nor against 

subsequent purchasers i.e. Sri Sanjoy Das or Smti. Sipra 

Karmakar and also Dengar Dutta is also not a sole owner of 

the suit land as such all the legal heirs of Lt. Dengar Dutta 

are not entitled any suit land. 
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 It is submitted that the Opposite Parties are co owner 

of the suit land. All the legal heirs of other 4 Nos of 

purchasers has not filed any suit against the Opposite Parties 

as such petitioner has no right to file this injunction suit 

against the Opposite Parties without impleading the legal 

heirs of 4 Nos of purchasers which is mentioned in the above 

paragraph, so the suit is liable to be dismissed for not 

impleading necessary parties. 

Heard and perused the case record and the documents 

submitted by the petitioners. 

Also perused the case record along with the injunction 

petition, and the other documents filed by the petitioners.  

In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order XXXIX Rule 1 of CPC, the 

followings are appears to be the points for determination:  

(i) Whether there is a prima-facie case in favour 

of the plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour of 

the plaintiff /petitioner ?  

(iii) Whether the plaintiff petitioner is going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction against 

the defendant/opposite party?  

Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it is 

proved that the Opposite Party threatens to dispossess the 

plaintiff or otherwise cause injury to the plaintiff in relation to 

any property in dispute in the suit, the court may by order 

grant a temporary injunction to restrain such act or make 
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such other order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as 

the court thinks fit until the disposal of the suit or until 

further orders”.  

It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, there 

is probability of being entitled to the relief asked for by the 

plaintiff/defendant;  

(2) the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would 

be established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

Now to decide whether the petitioners have abled to 

establish the presence of three golden principles of granting 

injunction in their favour or not let the materials available on 

the case record be carefully perused or scrutinized.  

Prima-Facie Case: On going through the contents of 

documents as submitted by the petitioner side it is clearly 

apparent that the petitioners and other co-owners have right, 

title and interest over the schedule land but opp. parties have 

partitioned the suit land as well as sold some land to others 

behind the back of the petitioner. The opp. Parties also 
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started discussion to sell the schedule land. Petitioners have 

prima facie case. 

Balance Of Convenience: The second element of 

granting injunction i.e. balance of convenience is also 

apparent to be present in favour of the petitioner side as the 

contents of documents as submitted by the petitioner side 

reveals the fact that by dint of relevant documents the 

petitioners and opp. Parties are all grandson and 

granddaughter from different sons of original owner and all 

are entitled to equal shares. The opposite parties have also 

submitted relevant documents to proof that the suit land was 

never purchased by Denger Dutta. Therefore, the opp. 

Parties are entitled 1/5th share of out of total measuring 6 

Bigha 5 Lessa, therefore, Deputy Commissioner Sonitpur, 

Tezpur rightly pass order for partition in the P.P. Case 

No.12/2002 vide order dated 05-02-2003. 

Irreparable Loss:Be it mentionable here that 

although the petitioners have claiming their respective 

possession and occupation right over the suit land, but the 

same will be decided after disposal of the main suit and 

hence, in my considered view, till then the Schedule land has 

to be preserved in its original form. Further, ongoing through 

the contents of documents as submitted by the petitioner 

side it is also apparent that petitioners and other co-owners 

also have right, title and interest over the suit land. 

Petitioners are apprehended that opp. Parties would sell the 

suit land to others. If the same is not protected from the 

opposite parties then it will create an irreparable loss to the 

petitioner. But simultaneously, it is also to be born in mind 
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that the opposite parties are contending that they are the co-

owner of the suit land. 

So, considering the rival pleadings of both the parties, I 

am of the considered view that if an order to maintain status 

quo of the suit land is passed, it will be just and proper. 

Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land as 

on today and no party will change the nature, character or 

feature of the disputed land nor any party during pendency 

of suit shall dispose the disputed land.  

Accordingly, the Misc (J) Case is disposed of without 

cost. 

 


